It used to be that legal disputes involved
the exchange of boxes stuffed with docu-
ments. The more complex the case, the taller
the stack of boxes. But nowadays, those old-
fashioned boxes are being replaced by key-
words, spreadsheets, e-mails and other data
derived from a staggering array of electron-
ic devices.

Despite the proliferation of digital infor-
mation in everyday life and business, a re-
cent survey by the American Records Man-
agement Association revealed that a mere
one-third of respondents had e-mail reten-
tion policies.

If your company is part of the 66 percent
that lacks clear procedures for how and
when to preserve electronically stored in-
formation, or ESI, now is the time tosetupa
process. Waiting until a lawsuit or adminis-
trative complaint is filed could expose the
company to stiff penalties.

ESI is a white-hot topic, thanks to Federal
Rules of Civil Procedure amendments that
went into effect in December 2006. The re-
vised rules are intended to clarify the re-
quirements for preserving and transferring
electronic documents during the discovery
phase of a legal proceeding.

Failing to preserve ESI during a legal dis-
pute can berisky for employers. Even before
the new rules kicked in, courts were impos-
ing heavy sanctions against employers. The
landmark employment case is Zubulake v.
UBS Warburg LLC, in which a discharged
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know immediately it isn’tan ordinary ware-
house: The entryway concrete floor is artful-
ly stained; the ceiling in the waiting room is
two stories high; the windows are posi-
tioned to maximize sunlight so that employ-
ees rarely flip the switches on; the state-of-
the art conference room with a removable
wall allows for receptions.

The venture did not come without difficul-
ty. Patel had lined up the necessary loans
through Wells Fargo and the SBA to build it.
An appraiser, however, valued the building
at only $1.5 million, or $500,000 below the
cost to build it, jeopardizing his loans.

Patel says the appraiser did not account
for green and other unique features such
as a large private parking lot. Also, there
were no similar structures in the business
park for comparison.

Patel pleaded his case to Portland Devel-
opment Commission, and “they saved the
day,” he said, giving Patel a $300,000 loan
and $150,000 in grant funding.

Fred Atiemo, business finance manager
at PDC, said the loan made sense because
the building was located in the Airport
Way industrial corridor, one of PDC’s fo-
cus areas. Also, Courtesy was a small com-
pany creating and retaining jobs that pay
well above minimum wage.

Courtesy serves both private and public
clients, including Portland Public Schools,
where Patel serves on the wellness adviso-
ry board.

Patel believes the technologies he has
implemented are replicable and can thrive
anywhere. In fact, he was able to buy an-
other vending business out of bankruptcy
in 2003 and turn the company around to
cash-flow positive in months. The next step
will be expansion along the West Coast.

The nationwide vending machine indus-
try is a $22 billion industry, and 93 percent
of operators have less than $5 million in
revenue; only 3 percent earn $10 million-
plus. Patel hopes to capitalize on the in-
creasing consolidation.
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employee claimed gender dis-
crimination. UBS Warburg
was sanctioned  about
$175,000 because its employ-
ees deleted e-mail messages
and backup tapes that should
have been produced during
discovery. On top of that, the

SMART jury awarded the plaintiff
EMPLOYER more than $29 million.
Because discovery is a two-
Victor way street, err}ployees can be
Kisch hit with sanctions too. In a re-

cent case in our jurisdiction,
Leon v. IDX Systems Corp.,
the plaintiff was ordered to
pay the employer $65,000 for wiping more
than 2,200 files (including pornography) off
his company-owned laptop soon after he
was notified of potential litigation. He was
sanctioned despite having filed a successful

complaint with the U.S. Department of La-
bor, alleging that IDX had retaliated against
him in violation of the Sarbanes-Oxley
Act’s whistle-blower protections.

Zubulake points out how seriously busi-
nesses should take their responsibility to
preserve ESI, whereas Leon highlights that
employees must preserve data derived from
various sources.

The flood of recent articles on “e-discov-
ery” has left many businesses bewildered
about their obligations under the new rules.
One common misconception is that compa-
nies need to keep every single byte of ESIfor
all time.

As with old boxes of paper, the duty to pre-
serve ESI begins when the employer knows,
or reasonably should know, that a legal
claim has been or will be filed against it. So
when an employer is on notice of a potential
claim, it needs to not only preserve data, but
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